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QUESTIONS PRESENTED 

Amicus curiae Pneumo Abex Corporation ("Abex") addresses only the first of the 
three questions presented by plaintiff-appellant Consolidated Edison Company of New 
York, Inc. ("Con Edison"). Con Edison frames this question as follows: 

Should Con Edison's damages be allocated across all of the years at issue in this 
action (1936 to 1986), notwithstanding insurance policy language to the contrary, 
insurance industry custom and practice to the contrary, and decisions of this Court 
to the contrary? 

Abex would restate this question 1 as follows: 

The insurance policies at issue in this case provide, with immaterial variations, 
that the insurer must indemnify Con Edison for "all sums" that Con Edison is 
obligated to pay for direct and consequential damages because of property damage 
arising from "an event, or continuous or repeated exposure to conditions, which 
causes injury, damage or destruction during the policy period." The questions 
presented are: 

1. Where an event "which cause[d] . . . damage . . . during the policy period" of a 
policy also caused damage during other policy periods, does the plain language of 
the policy require the policy to indemnify Con Edison for "all sums" (up to policy 
limits) that Con Edison is obligated to pay because of damage arising from that 
event? 

The lower courts did not address this question expressly, but implicitly answered it in the 
negative. Abex submits that this Court should answer this question in the affirmative. 



1 Con Edison's appeal addresses the scope of an insurer's duty to indemnify its insured under a 
contract of insurance. It does not address the proper methodology for allocating indemnity costs 
among insurers in the context of their cross-claims for equitable contribution. Con Edison's 
reference to allocating damages is made in the context of determining the scope of the insurer's 
duty to indemnify under the parties' contract of insurance, not in the context of resolving cross- 
claims among insurers based on equitable principles in the absence of a contractual relationship. 
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2 Alternatively, if such policy language is ambiguous, and if the insurer does not 
establish through extrinsic evidence that the parties intended the policy to require 
indemnification only for the portion of the damage that occurred during the policy 
period does the contra proferentem principle require the policy to indemnify Con 
Edison for "all sums" (up to policy Emits) that Con Edison is obligated to pay 
because of damage arising from the event? 

The lower courts did not address this question expressly, but implicitly answered it in the 
negative. Abex submits that this Court should answer this question in the affirmative. 

3 Alternatively, if this Court decides that it is not bound either by the language of 
the policy or by the contra proferentem principle, but rather is free to weigh 
equitable considerations, efficiency, and notions of public policy and to adopt such 
interpretation as it may deem preferable, should this Court adopt the rule that a 
triggered "all sums" policy need only indemnify Con Edison for the portion of the 
damage that occurred during the policy period? 

The lower courts answered this question in the affirmative. Abex submits that this Court 
should answer this question in the negative. 
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INTEREST OF AMICUS CURIAE 
Amicus curiae Abex is the successor-in-interest to Abex Corporation, a former 
manufacturer of friction products. Until the mid-1980s, certain of the friction products 
manufactured by Abex contained some resin-bonded chrysotile asbestos. Since 1977, 
tens of thousands of asbestos-related personal injury claims have been filed against Abex. 
Similar claims continue to be filed every month. The claimants in these cases allege 
bodily injury, sickness, disease, or death resulting from alleged exposure to asbestos or 
asbestos-containing materials. These claimants seek substantial damages from Abex for 
these alleged asbestos-related injuries. As is common in mass tort litigation, the costs 
that Abex has incurred to defend these asbestos claims far exceed the amounts that Abex 
has paid in settlement of these claims. No final judgment has been entered against Abex 
in over two decades of asbestos litigation. 

In 1982, Abex filed a lawsuit in the U.S. District Court for the District of 
Columbia against three of its primary insurers, seeking a declaration that each of these 
three insurers has an indivisible duty to defend and to indemnify Abex against underlying 
asbestos bodily-injury claims. That case, Pneumo Abex Corp., et al. v. Maryland Cos. 
Co., et al, Civ. A. No. 82-2098 (D.D.C.), remains pending today, 20 years after it was 
instituted. The language of Abex's insurance policies at issue in that case is materially 
identical to the language of Con Edison's policies at issue here, and New York law 
governs the insurance coverage claims in Abex's original complaint. See Abex Corp. v. 
Maryland Cas. Co., 790 F.2d 1 19, 121 & n.3 (D.C. Or. 1986). 
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Like Con Edison's policies, Abex's policies require the insurer to indemnify Abex 
for "all sums which [Abex] shall be legally obliged to pay as damages because of . . . 
bodily injury . . . caused by an occurrence." Id. at 121. "Occurrence" is defined as "an 
accident, including injurious exposure to conditions, which results, during the policy 
period, in bodily injury . . . ." Id. at 121 n.3. Under this policy language, a policy is 
triggered if "injurious exposure to conditions . . . results, during the policy period, in 
bodily injury." If a claim involves bodily injury that occurred during policy period A, the 
claim triggers policy A; if the injury also occurred during policy period B, the claim also 
triggers policy B; if the injury further continued into, policy period C, the claim triggers 
policy C as well; and so on. While injury during policy period A thus is the trigger for 
coverage under policy A, coverage once triggered is not restricted to damages attributable 
to the portion of the injury that occurred during policy period A. To the contrary, once a 
policy is triggered by an underlying claim, the policy must pay "all sums" (up to policy 
limits) that Abex is obligated to pay because of that claim. Each triggered policy, in 
other words, has an "indivisible" obligation to pay the damages caused by a covered 
claim. Because the triggered policies are severally liable for all the damages caused by 
such a claim, Abex may select one or more triggered policies to respond to a given claim, 
subject, of course, to policy limits and the total value of the claim. The insurer that 
indemnifies Abex then may seek equitable contribution from other insurers, if any, whose 

policies were triggered by the claim. 

In opposition to Abex's position that each triggered policy has an indivisible and 
several obligation to indemnify Abex for damages on a claim that triggers multiple 
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policies, each of Abex's insurers has contended that it need only indemnify Abex for a 
pro rata portion of the damages on such a claim. Like Con Edison's insurers, Abex's 
insurers contend that a particular policy's indemnity obligation for damages spanning 
multiple policy periods covers only the portion of the damages occurring during the 
particular policy period. The three original defendants in Abex's suit thus refused to 
provide Abex a complete defense and full indemnification, arguing that Abex's four other 
primary insurers were required to pay "their shares." 

Applying New York law, the district court in Abex's case correctly ruled that each 
of Abex's primary insurers has an indivisible duty to defend. See Abex Corp. v. 
Maryland Cas. Co., Civ. A. No. 82-2098 (D.D.C. Apr. 6, 1990). 2 In a 1994 decision, 
however, the district court determined that it was bound to follow New York federal- 
court decisions that construed New York law not to require an indivisible duty to 
indemnify where multiple insurers are involved. See Abex Corp. v. Maryland Cas. Co., 
Civ. A. No. 82-2098 (D.D.C. Aug. 18, 1994). In 2001, the district court reaffirmed its 
decision concerning the scope of the duty to indemnify. See Abex Corp. v. Maryland 
Cas. Co., Civ. A. No. 82-2098 (D.D.C. Nov. 6, 2001). In particular, the district court 



2 Unlike the primary policies at issue in Abex's case, Con Edison's excess policies at issue here 
do not contain a separate duty to defend. Thus, the scope of an insurer's duty to defend was not 
at issue in the courts below and is not at issue in this appeal. Abex notes, however, that it is well 
settled under New York law that the duty to defend is indivisible. See, e.g., Mendes & Mount v. 
American Home Assur. Co., 97 A.D.2d 384, 385 (1 st Dept. 1983); Federal Ins. Co. v. 
Cablevision Sys. Dev. Co., 836 F.2d 54, 56 (2d Cir. 1987); cf. Continental Cas. Co. v. Rapid- 
American Corp., 80 N.Y.2d 640, 655 (1993) (emphasizing that any allocation of defense costs 
among insurers must not impede the policyholder's right to receive a full and timely defense 
from any one of the triggered policies; "the insured should not be denied initial recourse to a 
carrier merely because another carrier may also be responsible"). 
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relied on Olin Corp. v. Insurance Co. ofN. Am., 221 F.3d 307 (2d Cir. 2000), and 
Stonewall Ins. Co. v. Asbestos Claims Mgmt. Corp., 73 F.3d 1178 (2d Cir. 1995), 
modified, 85 F.3d 49 (2d Cir. 1996), in ruling that where there are multiple insurers 
whose policies are triggered, each insurer has a pro rata, not an indivisible, obligation to 
indemnify its insured. Abex Corp., Slip Op. at 19-25 (D.D.C. Nov. 6, 2001). 3 

The absence of a controlling decision of this Court holding that the duty to 
indemnify under policies such as Con Edison's and Abex's is indivisible has had 
profound negative effects upon Abex. By denying their respective bilateral contractual 
obligations to indemnify Abex for "all sums," the three original defendants in Abex's 



case 



have forced Abex to litigate for 20 years while they and four additional insurers 



against whom they filed third-party complaints have fought among themselves as to their 
proper shares. Abex's insurers also have sought to impose a share of indemnity costs on 
Abex, although the policies give them no right to do so. 

As a policyholder with policies that are being interpreted under New York law in 
going coverage action, Abex has a strong interest in the disposition of this case. If 



anon 



this Court holds that the duty to indemnify under Con Edison's "all sums" policies is 
indivisible under New York law, that ruling should apply in Abex's case as well. 



3 Abex does not take issue with allocating indemnity costs among multiple insurers on a pro rata 
basis or some other basis in the context of the insurers' cross-claims for contribution, after the 
policyholder has been made whole. Such an allocation among insurers is governed by equitable 
principles. In contrast, the scope of each insurer's obligation to its insured is governed by the 
terms of the contract of insurance. Cf. E.R. Squibb & Sons, Inc. v. Accident and Cos. Ins. Co., 
860 F. Supp. 124, 127 (S.D.N.Y. 1994) ("payment of claims of the insured must take priority 
over matters of inter-insurer allocation, even though pro rata allocation is the proper criten[on] 
for inter-insurer allocation"). 



